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J  U  D  G  M  E  N  T 

 

   The deceased was the first wife of one of the accused persons 
and she lived separately with children at a distance. It was reported to her 
parents by an accused that she died due to diarrhea. On receipt of the FIR, 
one UD Case was registered. After about one month, one police officer, lodged 
another FIR and himself investigated into the case. Evidence is based on 
hearsay as to the cause of death of the deceased and on suspicion only.  
 

PROSECUTION CASE :  
 

2.   The prosecution case may, in brief, be stated as follows :  
 
 One Md. Abdul Matleb, son of Late Jha Bax, a resident of 
village Bhojkhowa, under Tezpur PS, lodged an FIR, on 22-08-2002, 
before the in-charge of Borghat OP, alleging that his daughter Fatema 
Khatun was married to accused Abdul Kalam, 10/12 years ago and 
both lived together as husband and wife. On 21-08-2002, at about 12 
noon, the accused Abdul Hakim, the brother of his son-in-law 
informed at their house that his sister-in-law Fatema Khatun died on 
20-08-2002, at about 12 O’clock, mid-night, due to diarrhea. On 
receipt of the information, they went to the house of Fatema Khatun 
and found her dead.  
 
INVESTIGATION :  
 
3.   The aforesaid FIR was entered in the General Diary of 
Borghat Police Out Post, vide GD Entry No. 351, dated 22-08-2002, at 
10 a.m. and on being forwarded registered as Tezpur PS UD Case No. 
63/2002, dated 22-08-2002, vide GD Entry No. 981. The Officer in-
charge of Tezpur PS endorsed the case to SI Pradip Hazarika, for 
investigation.  
 
  In course of investigation, SI Pradip Hazarika caused 
holding of the inquest by an Executive Magistrate on the corpse of 
Fatema Khatun at Kanaklata Civil Hospital, Tezpur and then, sent the 
dead body to the said Civil Hospital for Post Mortem Examination, by 
a dead body challan. During continuation of the investigation, into 
the said UD Case, the then in-charge of Borghat OP, SI Mahendra Bora 
(since deceased) lodged an FIR before the Officer-in-charge of Tezpur 



Page 3 of 10 

3  

Police Station alleging, inter-alia, that on 20-08-2002, night, the 
accused Abdul Kalam along with his relatives, namely, the accused 
Abdul Awal and Abdul Hakim went to Bharali Chapori and murdered 
Fatema Khatun brutally. During his enquiry, it came to light that the 
accused persons tortured the victim Fatema Khatun by warm iron in 
her private parts and also broke her neck by twisting and further, 
after committing the offence, all the accused persons declared that 
Fatema died due to suffering from diarrhea. On the basis of this FIR, 
Borghat OP GD Entry No.5, dated 01-09-2002, at 11-05 a.m., was made 
and on being forwarded registered as Tezpur PS Case No. 557/2002, 
dated 02-09-2002, u/s 302/34 of the IPC. The Officer-in-charge of 
Tezpur PS, endorsed the case to SI Mir Motiur Rahman for 
investigation. However, record reveals that SI Mahendra Bora (since 
deceased), the informant –police officer himself investigated into the 
case. Meanwhile, on 22-10-2002, SI Pradip Hazarika submitted his 
report in the UD Case, aforementioned, to the Officer-in-charge of 
Tezpur PS.  In course of investigation into the case, the IO SI 
Mahendra Bora (since deceased) visited the place of occurrence, drew 
up a sketch map thereof, examined witnesses and arrested the 
accused persons. After him, the Officer-in-charge of Tezpur PS, 
endorsed the case to SI Sisir Bhatta to complete the remaining part of 
the investigation. After going through the case diary, prepared by SI 
Mahendra Bora (since deceased), he found that the investigation had 
already completed and only charge-sheet remained to be submitted 
in the case. Accordingly, SI Sisir Bhatta, the IO, submitted the charge-
sheet u/s 302/34 of the IPC against the accused persons.  
 
TRIAL :  
 

4.   Since the charge sheeted offence, mentioned above, is 
exclusively triable by the Court of Session, the  then Learned 
Additional Chief Judicial Magistrate, Sonitpur, Tezpur,  vide order, 
dated 12-09-2005, passed, in GR Case No.1207/2002, after observing 
necessary formalities under Section 209 of the CrPC, committed the 
case to this Court of Session for trial.  
 

5.  On perusal of the prima-facie evidence on the case diary 
and hearing the learned counsel of both the sides, the then learned 
Additional Session Judge, FTC, Tezpur to whom the case was 
transferred for disposal, vide order, dated 16-09-2005, framed formal 
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charges u/s 302/34 of the IPC, vide order, dated 28-11-2005. The 
charge was then read over and explained to the accused persons to 
which they pleaded not guilty and claimed to be tried.  
 
6.   It may be mentioned here that as the learned trial Court 
was lying vacant and in view of the order of the Hon’ble High Court, 
vide order No. 60, dated 15-06-2012, this old pending case was 
withdrawn to this Court of Session for disposal, vide order, dated 04-
06-2013.  
 
7.   In order to prove the charge, levelled against the accused 
persons, the prosecution has examined 14 (fourteen) witnesses, 
including the autopsy surgeon and the Investigating Officers, while 
the defence cross-examined them.  
 
8.  After closing the evidence of the prosecution side, the 

statements of the accused persons were recorded u/s 313 CrPC, on 26-
05-2014. The accused persons pleaded not guilty, and declined to 
examine any witness in defence.  
 
9.  I have heard the argument advanced by Mr. H. P. Sedai, 

the learned Public Prosecutor, and Mr. S. Das, the learned defence 
counsel. I have gone through the entire evidence proffered by the 
prosecution and also the statements of the accused persons, recorded 
u/s 313 of the CrPC.   

 
POINT FOR DETERMINATION :  

   
10.    From the evidence on record, and on the basis of oral 
submission of the learned counsel for both the sides, the following 
point emerged for determination :  
 

 
  Whether the accused persons, on 20-08-2002, mid-
night, at Bharali Chapori, under Tezpur PS, in 
furtherance of common intention, committed murder, by 
intentionally causing the death of Fatema Khatun? 
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THE DECISION AND THE REASONS THEREFOR 
(A)   WHETHER ‘MURDER ? 
Legal position :  
 
11.   The offence of ‘murder’ has been defined in Section 300 
of the IPC. The basic difference between the ‘culpable homicide’ 
defined in Section 299 IPC and ‘murder’ lies in the degree of the 
gravity of the offence. In order to bring home the offence within the 
parameter of Section 300 of the IPC, the prosecution must establish 
that the assailant had the definite intention to cause death of the 
deceased or that the offender had the knowledge that the wounds 
which he was inflicting would be sufficient to cause the death or that 
the same will be dangerous, to human life. Therefore, the essential 
ingredients of the offence have to be deduced and inferred from a 
series of facts, like weapon used in the crime, nature of the wound, 
situs of the wound and other attending circumstances. The burden 
lies on the prosecution to establish that the act alleged to constitute 
the offence of ‘murder’ was really the act of a person other than the 
deceased and at the same time, the onus of proving exceptions to 
Section 300 of the IPC so as to reduce the offence of murder to one of 
‘culpable homicide not amounting to murder’ lies on the accused. 
However, even though none of the five Exceptions are pleaded or 
prima-facie established on the evidence, the prosecution must still be 
required under the law to bring the case under any of the four 
clauses of Section 300 of the IPC, to sustain the charge of ‘murder’. If 
the prosecution fails to discharge this onus in establishing any one of 
the four clauses of Section 300 of the IPC, the charge of murder would 
not be made out and the case may be one of ‘culpable homicide not 
amounting to murder’ as described u/s 299 of the IPC. Section 34 of 
the IPC is a rule of liability for an offence, committed by two or more 
persons.  
 
ANALYSIS OF EVIDENCE ON RECORD :  
 
(A) FIR 
 
12.  From the evidence of PW-14, SI Pradip Hazarika, the IO in 
Tezpur PS UD case No. 63/2002, it transpires that two FIRs were 
received in connection with the death of the deceased Fatema 
Khatun, the first one, was lodged by Md. Abdul Matleb (PW-3) on 22-



Page 6 of 10 

6  

08-2002, vide Ext.4, and the second FIR, on 01-09-2002, vide Ext.7, 
lodged by the then in-charge of Borghat OP, SI Mahendra Bora ( since 
deceased). Therefore, Ext.4, the FIR, aforementioned, was being the 
first one, in point of time, which put the police investigation into the 
case in motion, is treated as FIR in this case. The contents of the 
aforesaid FIR, Ext.4, reveal that the deceased Fatema Khatun, the 
daughter of the informant Abdul Matleb (PW-3) was married to the 
accused Abdul Kalam about 10/12 years ago and she was reported 
dead on  21-08-2002, at about 12 noon, by the accused Abdul Hakim, 
the brother of the accused Abdul Kalam, to Abdul Matleb (PW-3). It 
was reported that Fatema Khatun died on 20-08-2002, at about 12 
O’clock, mid-night due to diarrhea.  
 
(B) WHETHER ‘MURDER & COMPLICITY OF ACCUSED 
 [ Nothing conclusively ascertainable ] 
 
13.  There was no eye witness to the cause of death of Fatema 
Khatun. PW-8 Dr. Ganesh Saikia, the doctor, who performed the post 
mortem examination on the corpse of Fatema, on 22-08-2002, at 
Kanaklata Civil Hospital, Tezpur, in connection with Tezpur PS UD 
Case No. 63/2002, has given his opinion that she died due to asphyxia 
as a result of fracture dislocation of cervical 4 and cervical 5 vertebra 
with laceration of ante-mortem forceful twisting of neck, vide Ext.1, 
the post mortem report. According to him, her death was caused 
within 30 hours from the time of post mortem examination. In State 
of Haryana –Vs- Ram Singh [ (2002) 2 SCC 426 ], the Hon’ble Apex 
Court held that the post mortem report by itself is not a substantive 
piece of evidence, but it is not an insignificant document, which the 
prosecution need to prove by other corroborative testimony of the 
prosecution witnesses. It is well settled that the court cannot 
substitute its own opinion for that of the doctor. However, if one 
looks at the contents of Ext.2, the inquest report, dated 22-08-2002, 
prepared by PW-12 Biman Chandra Neog, the Circle Officer 
(Revenue), at Kanaklata Civil Hospital, Tezpur, one would find that he 
neither recorded the name of the person who was dead nor whether 
it was the dead body of a male or female person, but found the signs 
of injuries and symptoms on the dead body, which are found to have 
similarity of the signs and injuries and symptoms, as found by PW-8, 
the doctor, during post mortem examination.  
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14.  The contents of the FIR, Ext.4, dated 22-08-2002, lodged 
by the father of the deceased Fatema Khatun, the wife of the accused 
Abdul Kalam, PW-3 Haji Abdul Matleb, though indicated the 
possibility of her death in diarrhea, as reported to him by the accused 
Abdul Hakim, in evidence, however, while indicating that she was 
suffering from tonsillitis, before, quoted the doctor, doing post 
mortem examination, saying that her neck was found broken and 
injuries noticed on face. He (PW-3) has deposed that suspecting foul 
play, the case was filed. The evidence of PW-9, Jamela Khatun, the 
mother of the deceased, has also supported the evidence of her 
husband PW-3 deposing that the accused Abdul Kalam caused death 
to their daughter Fatema Khatun, who was married to him, about 20 
years ago, by breaking her neck, hand and causing injuries on her 
eyes and further, deposed that she did not witness how she died. It is 
found, inter-alia, from Ext.7, the second FIR, dated 01-09-2002, lodged 
by SI Mahendra Borah, the IO, that, as stated above, the deceased died 
due to physical torture followed by twisting of the neck. The 
prosecution could not examine SI Mahendra Borah, the informant 
and IO in this case, on account of his expiry, during the pendency of 
the instant case, vide evidence of PW-14 SI Pradip Hazarika, the IO, in 
UD Case, following prolong illness and significance of Ext.7, the 
second FIR, lodged after post mortem examination and preparation 
of inquest report were done. What it further appears from the 
evidence of PW-13, Inspector Sisir Bhatta is that he, based on the 
investigation done by SI Mahendra Borah (since deceased), the IO, 
filed the charge-sheet, Ext.3, after going through the case diary, 
while PW-14 Pradip Hazarika, who was the IO in the connected 
Tezpur PS UD case No. 63/02, held inquest, through PW-12, the 
Executive Magistrate, vide Ext.2, prepared the sketch map of the 
place of occurrence, vide Ext.8, and sent the dead body for post 
mortem examination, vide Ext.6, the dead body challan and further 
submitted his report, Ext.9, without any finding, as meanwhile, the 
second FIR, Ext.7, aforementioned, was lodged, which was registered 
u/s 302/34 of the IPC.  
 
15.  Turning to the evidence of the remaining PWs, it 
transpires that none of them also witnessed the occurrence. From the 
evidence of PW-1 Abul Kalam, PW-2 Alauddin Ahmed, PW-4 Sakina 
Khatun, PW-5 Amina Khatun and PW-7 Nekjan Bibi, whom the 
prosecution has declared hostile witnesses, as a whole, it is evident 
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that none of them witnessed the occurrence and also could not say 
the cause behind the death of Fatema, except either found her 
bearing injuries or apprehended possibility of her death due to 
diarrhea. PW-6 Abdul Aziz has also stated that the villagers stated 
that the deceased Fatema died due to diarrhea. PW-10 Rahima 
Khatun and PW-11 Ashia Khatun have also stated that Fatema died in 
diarrhea. Thus, the autopsy surgeon’s (PW-8) evidence relating to 
Ext.1, the post mortem report is not clearly supported by the 
evidence of the remaining PWs, aforementioned, regarding the exact 
cause of death of the deceased Fatema Khatun. Since, as stated above, 
a post mortem report is not a substantive piece of evidence, the 
evidence of PW-8, the autopsy surgeon, cannot be relied on, beyond 
doubt, for want of corroborative and convincing evidence of the 
remaining PWs as to the cause of death of Fatema Khatun. Therefore, 
this Court is quite hesitant to hold that the death of Fatema was the 
result of an act of ‘culpable homicide’ defined in Section 299 of the 
IPC and consequently, as an act of ‘murder’ defined in Section 300 of 
the IPC, which is punishable u/s 302 of the IPC, beyond all reasonable 
doubt. 
 
16.  Further, the mere evidence of PW-1 Abul Kalam, PW-2 
Alauddin Ahmed and PW-3 Haji Abdul Matleb to the effect that they 
saw the accused leaving the dead body of Fatema, on a boat, on the 
coastal region of a river, in the evening hours of a day, when they 
were proceeding to her house, on receipt of information of her death 
and that litigation was going on between her and her husband Abdul 
Kalam, over non-payment of maintenance allowance to her, who 
lived separately with her children, are not sufficient to give rise to an 
inference that they killed her, beyond reasonable doubt. Because, it is 
well settled that suspicion, howsoever, grave, cannot take the place 
of proof in law.  
 
SECOND INFORMANT & I.O. – SAME PERSON 
 
17.  Apart from the above, it transpires from the evidence of 
PW-14 SI Pradip Hazarika, the IO, in the above referred UD Case, who 
was examined, on account of expiry of SI Mahendra Borah and who 
associated in investigation in the instant case, that the said SI 
Mahendra Borah (since deceased) was the informant and IO in this 
case, without authority of any superior officer. His evidence, further 
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reveals, that the Officer-in-charge of Tezpur PS, in fact, endorsed the 
case to SI Matiur Rahman, who, of course, did not investigate into the 
case. Therefore, the investigation done by the informant Police 
Officer was being not conducive to fair and impartial investigation, it 
cast doubt on the very substratum of the prosecution case, vide 
Shibjay Reang –Vs- State of Tripura [ (2002) 2 GLR 111 ] and 
Megha Singh –Vs- State of Haryana [ 1997 SCC (Crl) 267 ]. 
 

C  O N  C  L  U  S  I  O  N  
 
18.  For the reasons, set forth above, this Court is constrained 
to hold that the prosecution has miserably failed to prove the charge 
framed against the accused persons, beyond all reasonable doubt. 
 
19.     Therefore, the accused persons, namely, (1) Md. Abdul 
Kalam, (2) Abdul Hakim and (3) Md. Abdul Awal are acquitted of the 
charges u/s 302/34 of the IPC and set at liberty.   
 
20.   The judgment and order, as above, is pronounced in the 
open Court, in presence of the accused persons and the learned 
counsel for both the sides, on this the 30th day of June, 2014, under 
the Hand and Seal of this Court.  
 
   Accordingly, the case is disposed of. 
 

                 ( A. BORTHAKUR )   
                   SESSIONS JUDGE 
                                          SONITPUR :: TEZPUR 
Typed to my dictation and  
corrected by me, bearing  
my signatures on each page  : 

 
 

(A. BORTHAKUR)   
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 
          
 
 
 
 

 
* * * * 

 

Typed by me,  
on dictation : 
 
 
(J.K. Muru, Steno ) 
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SESSIONS  CASE NO. 191 OF 2005 

ANNEXURE 

LIST OF PROSECUTION WITNESSES 

PW–1   : Md. Abul Kalam 
PW–2   : Md. Allauddin 
PW–3   : Md. Haji Abdul Matleb 
PW–4   : Musstt. Sakina Khatun 
PW–5   : Musstt. Amina Khatun  
PW–6   : Md. Abul Aziz 
PW–7   : Musstt. Nekjan Bibi  
PW–8   : Dr. Ganesh Saikia, the MO 
PW–9   : Musstt. Jamela Khatun 
PW–10   : Musstt. Rahima Khatun 
PW–11   : Musstt.Ashia Khatun  
PW–12   : Sri Biman Ch. Neog, Circle Officer 
PW–13   : Sri Sisir Bhatta, IO 
PW–14   : Sri Pradip Hazarika, IO 
 

  LIST OF DEFENCE WITNESSES 
 

N  I  L 
 

LIST OF COURT WITNESSES 
 

N  I  L 
 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 
 

Exhibit –1  :  Post Mortem Report 
Exhibit –2  :  Inquest Report 
Exhibit –3  :  Charge-sheet 
Exhibit –4  :  Ejahar 
Exhibit –5  :  Extract of GD Entry 
Exhibit –6  :   Dead Body Challan  
Exhibit –7   : Second FIR 
Exhibit –8  :  Sketch Map 
Exhibit –9  :  Final report in connection with UD Case 
 
 

MATERIAL EXHIBIT 
 

N  I L 
 

DEFENCE EXHIBIT 
 

N  I L 

(A. BORTHAKUR)   
 SESSIONS JUDGE, 

SONITPUR :: TEZPUR 


